THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF __________

	__________________________, 




         Petitioner,


v.

__________________________,





Respondents.
	No.  

APPLICATION FOR WRIT OF HABEAS CORPUS, RCW 7.36


APPLICATION

___________________, by his/her attorney _____________________, petitions this court for a writ of habeas corpus under RCW 7.36 et seq, and Wash. Const. art. 4, sec. 6, directed to the Director of the __________ County Jail and/or the Department of Corrections, and the State of Washington, and requiring respondents to return to this court at a specific time and place and present "the authority or cause of the restraint of the party in his custody."  RCW 7.36.100 (1)-(3).   


Petitioner asserts that he/she is being unlawfully restrained because he is being held solely on the basis of an expired federal immigration detainer which provides no lawful basis for her/his detention,  Thus, Petitioner requests that she/he be granted immediate release.  


For these reasons, _________________ asks that this Court grant his/her writ of habeas corpus and order him/her immediately released from custody.  A summary of the facts are set forth in the following certification.  A memorandum of law is also included.  

CERTIFICATION
I, _______________, certify and declare as follows:


1.
 I am an attorney licensed to practice law in the State of Washington.  


2.
[Insert individual facts, including dates of release indicating the violation of the 48 hour limitation on detaining petitioner pursuant to the immigration detainer.]

I certify or declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct on information and belief.

_________________________

______________________________

DATE AND PLACE





MEMORANDUM OF LAW
I. A Writ of Habeas Corpus Protects The Right Of Citizens To Challenge A Restraint Of

            Liberty

The right to challenge an unlawful detention by writ of habeas corpus is guaranteed by the Washington Constitution, art. 4, sec. 6, and by RCW 7.36.010-7.36.020.  The statute explicitly provides for immediate release upon a finding of illegal restraint:

Every person restrained of his liberty under any pretense whatever, may prosecute a writ of habeas corpus to inquire into the cause of the restraint, and shall be delivered therefrom when illegal.

RCW 7.36.010.  Release from the illegal restraint is mandatory under this statute.


As the court is aware, a superior court judge has both constitutional authority to issue a writ of habeas corpus and explicit statutory authority to do so under RCW 7.36.040, which provides:  “writs of habeas corpus may be granted by . . . the superior court, or by any judge of such courts, and upon application the writ shall be granted without delay.”  After being presented with a petition for habeas corpus, the court or judge “shall thereupon proceed in a summary way to hear and determine the cause” of the restraint.  RCW 7.36.120.


The writ of habeas corpus is a civil action to enforce the right to personal liberty.  Honore v. Board of Prison Terms & Parole, 77 Wn.2d 660, 663-64, 466 P.2d 485 (1970).  The primary purpose of the writ is to test the legality of the current detention.  Toliver v. Olsen, 109 Wn.2d 607, 610, 746 P.2d 809 (1987) (quoting Walker v. Wainwright, 390 U.S. 335, 336, 88 S. Ct. 962, 19 L.Ed.2d 1215 (1968)).  The habeas writ provides “a speedy device to test the constitutionality of detention.”  Honore, 77 Wn.2d at 663-64.  Unlawfully detained individuals have a liberty interest in their freedom, and they may not be deprived of that interest without due process of law.  See Weiss v. Thompson, 120 Wn. App. 402, 407, 85 P.3d 944 (2004).


A writ of habeas corpus is an original action; it is not an appeal or mechanism for review.  The right to proceed by writ of habeas corpus may not be conditioned upon the exhaustion of any other remedy.   Toliver, 109 Wn.2d at 610; Weiss, 120 Wn. App at 407.  Personal restraint petitions did not replace habeas relief from illegal detention when the relief is sought in the superior or the supreme court.  Toliver, 109 Wn.2d at 611 (stating that even in post-conviction proceedings, the personal restraint petition rules do not affect the habeas corpus jurisdiction of superior courts).  This is out of deference to the fact that habeas corpus is a constitutional writ.  Id. 

 
II.
Petitioner is Illegally Detained


_________________ is being unlawfully held in violation of his/her constitutional rights to due process and without authority of law and should be immediately released.  Federal regulations at 8 C.F.R. § 287.7 authorize temporary detention of an alleged noncitizen upon her/his release from criminal custody pursuant to a notification request (a.k.a. immigration detainer) filed with the jail by the U.S. Immigration and Customs Enforcement (ICE).  The regulation is to permit ICE an opportunity to assume custody if it should chose to do so.  However, the regulations only authorize detention under an ICE detainer for a period of time not to exceed 48 hours, not including weekends and federal holidays.  8 C.F.R. § 287.7(d).  Respondent was has been unlawfully detained Petitioner for more than the 48 hours permitted by the regulations, depriving him of his liberty without any legal basis for doing so.


III.
Immediate Release is the Proper Remedy for the Illegal Detention of Petitioner


Upon an application for a writ of habeas corpus, a person whose liberty is unlawfully restrained “shall be delivered therefrom when illegal.” RCW 7.36.010.  Immediate release is the primary remedy for unlawful detention challenged by a writ of habeas corpus.  RCW 7.36.120.


When ordered by the court, respondent must present “the authority or cause of the restraint of the party in his custody.”  RCW 7.36.100(1)-(3).  If the respondent cannot provide a legal cause for the restraint, the court is to order immediate release.  RCW 7.36.120.  Because detaining persons in the absence of any legal authority to do so is illegal detention, Petitioner is entitled to immediate release from confinement.  


IV.
Limitations on Habeas Writs


RCW 7.36.130 lists the limitations on petitions for writs of habeas corpus.  There are three limitations which would prohibit the inquiry by a judge into the legality of any judgment or process by which a party is in custody.  There limitations are: (1) when the petitioner is challenging a final judgment of a court, except where it is alleged that the petitioner’s state or constitutional rights are violated; (2) for contempt of any court, officer, or body having authority in the premises to commit; or (3) “upon a warrant issued from the superior court upon an indictment or information.”  RCW 7.36.130.

None of the limitations on petitions for writs of habeas corpus listed in RCW 7.36.130 apply in this case.  The petitioner is not making a collateral attack on a final order by a court, as the individual is being held in the jail or prison solely on the basis of an ICE detainer, which merely serves a notice function.  In addition, the individual’s constitutional rights are being violated, which is a sufficient, though not necessary, condition for avoiding the first limitation.  The second limitation does not apply, as the petitioner is not seeking an order of contempt, and the respondents do not have the power to commit the individuals.  And, finally, the ICE detainer is not a warrant but merely serves a notice function, and it is not “issued by the superior court upon an indictment or information.”  RCW 7.36.130.  As none of the limitations apply, a petitioner can ask the superior court to grant the writ of habeas corpus and order immediate release from custody.

CONCLUSION

_____________ is being unlawfully detained, the writ should be granted and he/she should be immediately released.


Respectfully submitted this ____ day of __________, 2006.









________________________









Attorney for Petitioner
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